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TARQETING  INTERNATIONAL  TERRORISM  WITH  THE  LAW  OF  ARMED  CONFLICT: 

AN  ALTERNATIVE  STRATEOY 

CHAPTER  1 
-  INTRODUCTION  - 

T«rpopi«m  if  to  th«  humAn  pao*  whAt  oAnoAP  it  to  tho  humAn 
body.  Wa  hAVA  no  oupaa.  FPAquAntly  wa  apa  AblA  to  tPAAt 
fymptomf,  but  occAf ionAi ly ,  wHapa  thAPA  if  no  AltAPnAtiVA,  PAdicAl 
fUPgAPy  if  ufAd.  IntAPHAtionAl  tAPPorifm  if  thA  wopft  kind  of 
OAnoAP.  Loft  untpAAtAd,  op  wopsa,  tPAAtAd  inooppAotly,  it 
thPAAtAnf  thA  AntiPA  intApnAtionAl  body. 

ThA  world  oommunity  hAf  yot  to  find  a  mutUAlly  AooAptAblA 
ApppoAch  to  politiOAl  ppoblAmf  OAUfAd  by  intAPnAtienAl  tAPPOPlftf, 
thAPAfopA  ppopofAd  ftPAtARiAf  fop  dftAPPing  OP  PAfponding  to 
tAPPorift  Actf  CAn  bA  mAAfUPAd  only  on  a  cAfA-by-cAfA  bAfif. 
Finding  a  uniVAPfAlly  AccAptAblA  dofinition  of  tAPPoriftn  if  At  thA 
hAAPt  of  thlf  problAm.  ThAPA  if  no  fhAPfd  dff inltion 
IntAPnAtionAl ly .  In  conf AquAnoA  ,  thAPA  bA  no  AOOAptAblA 
IntAPnAtionAl  ApppOAch. 

ThA  UnitAd  StAtAf  And  othAP  likA-mindAd  govAPnmAntf  hAVA 
tAndfd  to  tPAAt  tAppoPiftf  Af  ordinApy  cpiminAlf  fubjAot  to 
ppofecution  undAP  dornfftic  cpiminAl  Iaw. ^  In  foot ,  thA  UnitAd 
StAtAf  has  choflon  a  law  Anfopcsment  apppoAch  to  dAAl  with 
IntAPnAtional  topporifm.  ThAPA  if,  howAVAP,  a  moPA  AffAotivA 
logal  regimt  --  that  of  thA  Law  of  Apmod  Conflict.  But  ppominAnt 
U.S.  IsAdAPf  and  policy  makAPf  objact  to  thif  apppoach,  foaping  it 


will  oonfar  honor  or  dignity  on  torroridtd.  Thoir  b«ll«/«  aro  a 
roiult  of  mlcoonooptlona  and,  parhapa,  lack  of  undaratandlng  of 
tha  Law  of  Armad  Conflict.  Tha  Law  of  Armad  Conflict  rffara 
flaxibla  altarnatlvaa  to  policy  makara  and  la  a  mora  afficlant, 
applloabla,  and  oonciaa  lagal  raglma  for  oparationa  by  U.S.  armad 
forcaa  who  aomatimaa  ara  taakad  to  anforoa  Intarnational  law 
abroad . 


CHAPTER  XI 


-  DEFIMITIOM  - 

Inttrnfttional  ttrrorltmi  •tfttA-aponflortd 

tarroplam,  poita  formldabla  ohallangaa  for  tha  Unitad  Stataa 
in  tha  inbapnational  arana.  Tha  O.S.  haa  labopad  to 
conatpuct  a  national  policy  and  dariva  auppoptin|  atratagiaa 
to  detap  and  raapond  affectively  to  anti -American  terropiam 
abroad.  Pephapa  the  moat  formidable  obataola  confronting 
policy  makara  of  all  oountriaa  la  tha  taak  of  defining 
tappopiam.  Thia  la  no  amall  feat. 

At  thia  time,  a  generally  accepted  definition  of 
international  tarroplam  doaa  not  axlat  in  international  law. ^ 
Aaaigning  to  tcrroriam  a  definition  which  will  gain  unlvaraal 
acceptance  in  tha  current  international  environment  may  be 
impoaalble.  In  conaequence,  controveray  aurrounding  dlaparate 
viewa  of  the,  legitimacy  of  political  expreaalon  through  terroriat 
meana  underminea  the  legal  J uati f i cat ion  uaed  by  atatea  who  uae 
armed  force  agai  nat  terroplata  abroad.  It  ia ,  therefore, 
imperative  that  atatea  which  chooae  to  uae  armed  force  againat 
atate-aponaored  terroriata  do  ao  within  the  international  law 
regime  which  offera  the  moat  widely  accepted  foundation  for 
legitimate  uae  of  armed  force.  Following  la  an  examination  of 
varioua  U.S.  npproachea  to  the  problem  of  definition  and 
legality. 


Most  Simply  ststsd.  ths  rsaison  bslilnd  ths  dsflnitlonsl 
difficulty  is  nsAtly  but  InscourAtsly  papsphrasAd  by  ths  widsly 
pspsatsd  statsmsnt,  ‘ons  man’s  tsprorlst  is  anothsp  man’s  frssdom 
fightsp.*  Ths  divspgsnos  in  psposptions  illustratsd  by  this 
statsmsnt  has  mads  tsppopism  an  sxtpsmsly  contpovspsial  and 
somstimsf  smotional  subjsot.  For  ths  most  part,  dsspits  sxtsnsivs 
efforts  to  dsfins  tsppopism  accuratsly,  it  remains  true  that 
‘Terrorism,  like  beauty,  psmains  in  ths  eye  of  ths  beholder. 
Following  is  a  list  of  a  few  often-used  definitions  of  terrorism: 

Terrorism  is:  a  psyahologloal  weapon; 

a  form  of  aosHBunicatlon; 
a  form  of  opimlnality; 
a  form  of  warfars; 
a  form  of  polltioal  warfars; 
a  strategy  in  a  new  type  of  warfare; 
a  freedom  fighter's  weapon.* 


The  U.S.  government  Itself  has  experienced  difficulty 
defining  terrorism.  There  is  no  uniform  view  between  its 
departments  and  agencies,  and  each  tends  to  define  terrorism  from 
its  own  particular  viewpoint  depending  on  its  unique 
responsibilities.  The  following  definitions  illustrate  the 
variety  and  disparity  of  governmental  views: 

D«psrtment  of  State:  [Terrorism  Isl 
premeditated,  politically  motivated  violence 
perpetrated  against  non-combatant  targets  by 
subnational  groups  or  clandestine  state  agents, 
usually  intended  to  influence  an  audience. 

International  terrorism  is  terrorism 
involving  the  oltlsens  or  territory  of  more  than 
one  country.* 

D»pArtm»rt  of  Dtf^nst:  Unlawful  use  or 
threatened  use  of  force  or  violence  against 
individuals  or  property,  with  the  Intention  ol 
coercing  or  intimidating  governments  or  societies, 
often  fop  political  or  ideological  purposes.* 


Th»  Viam  fvMidimnt* »  Ta^sk  fora*  on  CombmttJng 
TarroriMm:  Tb*  unlawful  uaa  on  throat  of  violonoo 
agalnot  ponoona  on  pnoponty  to  funthon  polltloal  on 
aoalal  objoatlvaa.  It  la  gonanally  Intandodi  to 
IntlAldata  on  ooanaa  iovannuanta,  Indlvlduala,  on 
gnoupa  to  Modify  tholn  bahavlon  on  pollolda.* 

Th0  Ts0k  foroo  addmd:  Soaa  oupanta  aoo 
tonronlan  aa  tba  Iowan  and  of  tho  wanfano  apaotnum, 
a  fonw  of  low  Intonolty,  unoonvontlonal  aggnoaalon. 
Othana,  howavon,  bollova  that  nafonnlng  to  It  aa 
wan  nathan  than  onlwlnal  activity  londa  dignity  to 
tannonlata  and  plaoaa  thaln  acta  In  tba  oontoxt  of 
aooaptad  Intornatlonal  bahavlon. 


Tha  official  Stata  Dapartmant  daflnition  abova  la  wordy 
and  taohnloal,  and  raflacta  tha  Unltad  Stataa*  afforta  to 
attach  to  tarrorlam  a  praclaa  daflnition  from  which  affaotlva 
Intarnatlonal  policy,  and  aupportlng  countar- tarrorlam 
atratagy  can  ba  formulatad.  But  tha  daflnition  doaa  not 
include  a  atatamant  concarnlng  tha  legality  of  tarrorlam. 
Conaidar  tha  following  Stata  Dapartmant  pol Icy/atratagy 
atatamant  which  accompaniaa  Ita  definition. 

-  Tho  U.S.  OovorniBont  baa  dovalopad  a 
compnahonalvo  atnatagy  to  naapond  to  tb*  problem  of 
tarrorlam.  Tha  flrft  olamant  of  our 
counter- tarrorlam  policy  la  that  tao  do  not  make 
oonooaalona  of  any  kind  to  tannonlata.  Wa  do  not 
pay  ranaom,  ralaaaa  convicted  torrorlata  from 
pnlaon,  on  change  our  pol  Idea  to  acoomaBodata 
tarrorlat  daotanda.  Such  aotlona  would  only  load  to 
more  tanroniam.  And  wa  vlgoroualy  oncouraga  other 
countriaa  to  ba  firm  with  tannonlata,  for  a  aolld 
International  front  la  aaaantlal  for  overall 
auccaaa . 

-  The  aacond  alamant  of  our  atratagy  la  to 
make  atato  aponaora  of  tarrorlam  pay  a  price  for 
their  actlona.  Thla  policy  vtaa  moat  graphically 
damonatratad  by  tha  April,  1080  bombing  raid  on 
tarrorlat  aupport  facllltlaa  In  Libya.  But  there 
are  alao  political,  diplomatic  and  aconomlc 
actlona,  public  diplomacy,  and  aanctlona  --  all 
peaceful  meaauraa  that  can  be  crafted  to  dlacourage 
atataa  from  paralating  In  their  aupport  of  tarrorlam. 


-  Third,  th«  V.8.  Gk>v«rnmint  bMi  d«v«lop«d  m 
prograa  ol  Aotlon  to  bring  torrorlnta  to  juatloo, 
to  dlarupt  tholr  oporotlona,  and  doatroy  thair 
notvmrka.  Thaao  Involvo  working  with  our  frlonda 
and  allloa  to  idontlfy,  traok,  apprahand, 
proaaouta,  and  punlah  tarrorlata  ualng  tha  rula  of 
law.  Thay  alao  inoluda  woaauraa  daaignad  to 
protaot  our  oltlaana  abroad  by  atrangthanlng 
aaaurlty  and  raaaaroh  to  davalop  aqulpwant  to 
pravant  torrorlat  inoldanta. 

>  Tha  final  alawant  of  our  oountar-tarrorlaw 
policy  la  tha  Dapartaant  of  Stata  Anti-Tarroriaa 
Training  Aaaiatanca  Prograa  (ATA) ,  idilah  glvaa 
training  in  anti "tarror law  taehnlquaa  to  law 
anforaaaant  offlolala  around  tha  world.  Olvan  our 
oountry'a  atrong  aoauBitaant  to  hiuaan  righta,  ATI 
proaotaa  a  thorough  undaratanding  of  tha  Iwportanca 
of  human  righta  in  all  aapaota  of  law  anforoamant .* 


Cloaa  acrutlny  of  thaaa  inoongruoua  U.S.  daflnitlona  ravaala 
dlvargant  and  Inaonalatant  approachaa  to  tha  problam  of 
intarnational  tarporlam.  For  axampla,  tha  firit  two  alamanta  of 
tha  Stata  Dapartmant  pol loy/atratagy  atatamant  outllna  tarroriam 
aa  a  mattar  of  raaponalbillty  for  polltlclana,  diplomata  and  tha 
military.  Tha  laat  two  alamanta  frama  tarroriam  aquaraly  within 
tha  raaponaibilltlaa  of  law  anforeamant  authoritiaa.  In  addition, 
tha  Stata  Dapartmant ' a  liat  altarnataa  batwaan  daacrlption  of 
policy  and  atratagy  auggaating  confualon  aa  to  whathar  tha 
Dapartmant  la  atatlng  ita  official  poaltlon  (policy)  ,  or 
daacrlblng  a  plan  of  action  baaad  on  ita  poaltlon  (atratagy) . 

Tha  DOD  dafinitlon  ia  caat  in  an  obvioua  and 
undaratandabla  military  viewpoint  aimad  at  a  aucclnct  and 
praclaa  explanation  of  the  problem  and  accurately 
characterl zaa  tarroriam  aa  unlawful,  auggeatlng  law 
enforcement  reaponalblllty .  Tha  elualva  approach  taken  by 
the  Vice  Preaident’a  Taak  Force  avoida  preclaion  altogether. 


Th«  Taak  Porcs’g  follow-on  itatgmgnt.  however,  Impllta 
International  tarrorlam  la  a  problan  that  ahould  ba  daalt 
with  by  military  means,  but  aaknowleddes  one  of  the  primary 
objectioni  to  doing  so. 

Although  the  preceding  examples  serve  to  Illustrate  the 
difficult  task  of  achieving  consensus  within  one  government, 
they  don't  achieve  the  goal  of  producing  a  useful  definition 
supportive  of  government  actions  against  the  terrorist 
problem.  It  is,  perhaps,  more  useful  at  this  point  to  put 
the  definition  problem  aside  for  a  moment,  and  concentrate 
instead  on  the  finer  task  of  whether  terrorism  is  lawful  or 
unlawful  behavior. 


CHAPTER  III 


-  SOLDIER  OR  CRIMINAL?  - 

Dtiplt*  •fforti  to  dofln*  and  catogoplz*  topporiam,  th* 
quaition  pamalna:  what  la  a  tapporlat?  la  ha  a  aoidiar  op 
opininai?  la  ona  man'a  tappoplat  anothap  man’a  fpaadom  flghtap, 
aa  aoma  auggaat?  Tha  anawap  to  tha  lattap  quaatlon  la  tha 
linchpin  fop  finding  a  auitabla  lagal  apppoach  to  tappoplim. 

Indaad,  many  nationa  pagapd  tappopiam  aa  a  lagitimata 
maana  of  wapfapa.*  A  llbapal  Intarppatatlon  la  aometlmaa 
uaad  by  advocataa  of  tappoplam  citing  tha  Amapican  Colonial 
Revolution  aa  a  ‘war  of  national  llbapation,'  limilap  to  that 
waged  by  tappoplata.  Tha  United  Stataa ,  of  ooupaa,  alao 
raeognizaa  that  oppraaaad  people  are  somatimaa  Juatlflad  in 
raaorting  to  force,  but  only  if  propariy  axarclaad.*  The 
qualification,  ‘but  only  if  proparly  cxarolaad,*  la  tha  key 
caveat  and  la  tha  critical  diatinctlon  which  roba  tappopiata 
of  their  preaumad  J uati f ication .  Stated  another  way,  proper 
axarciaa  of  force  diatlnguiahaa  'freedom  flghtara'  from 
tarropi ata . 

We  need  only  look  at  what  tarroplata,  or  at  laaat  aelf- 
admlttad  former  tarroriat  advocataa,  have  aaid  on  tha  aubjact 
to  ahad  light  on  thia  moat  important  point.  ‘Nobody  iiM  a 
tarroriat  who  atanda  for  a  Juat  cauaa , ‘  Vaair  Arafat  told  tha 
United  Nationa.*  *In  today’a  world,  no  ona  la  innocent,  no 
ona  la  neutral,*  warned  Popular  Front  for  tha  Liberation  of 


Palvatint  (PFLP)  l«ad«r  Gaorg*  KabMh.*  On*  tarrerlat  laadtr 
put  It  luoolnatly:  ‘Thar*  ara  no  Innoaant  touriata  in 
laraal.'*  According  to  Rand  Corporatlon’a  axpart  on 
tarroriim,  Brian  M.  Janklna,  tarrorlata  raraly  conaldar 
anyona  an  innoaant  byatandar.  *To  tarrorlata  thara  ara  faw 
'innocant'  byatandara.  An  individual  may  ba  'guilty'  and 
hanca  an  appropriata  targat  almply  bacauaa  of  hia 
organization,  amploymant  or  athnlc  idantlty.'* 

This  philosophy  clearly  runs  countar  to  universally 
recognized  and  accepted  rules  governing  use  of  force  by 
legitimate  soldiers  and  'freedom  fighters.'  Although 
terrorists,  similar  to  freedom  fighters  and  soldiers,  have  a 
political  purpose,  they  impose  upon  thamsalvaa  no  limits  to 
their  methods  or  targets.  As  shown  by  their  own  statamants, 
they  are  willing  not  only  to  attack  innocents  and  neutrals 
Indiscriminately,  but  innocents  frequently  ara  the  Intended 
targets  of  their  attacks.  Both  forms  of  aggression  are  clear 
violations  of  international  laws  forbidding  such  actions  by 
legitimate  combatants. 

Terrorism,  then,  clearly  is  criminal  behavior.  But, 
terrorism  differs  from  ordinary  crime  in  its  political 
purpose  and  its  primary  objective.''  Terrorism  is  a  political 
crime.  It  is  always  a  crime  despite  claims  of  soma  that  one 
man's  freedom  fighters  are  another’s  terrorists.'* 

Therein  lies  the  origin  of  the  divergent  approaches  to 
defining  international  terrorism  Inside  the  U.S.  government. 
On  one  hand,  we  acknowledge  terrorist’s  political  purpose, 


and  thua  atak  political,  diplomatic  or  military  aolutlona  to 
tha  problama  thay  cauaa.  Tarroriata  approva  of  thla  approach 
and  paroaption,  aaaln|  thamaalvaa  aa  aoldlarly  haroaa  of 
thair  paopla  and  thair  cauaa.  On  tha  othar  hand,  thair 
Indiacrlmlnata  attacka  and  unaccaptabla  criminal  maana  of 
warfare  raault  in  vahamant  objection  to  any  auggaation  thay 
might  in  any  way  ba  catagorizad  aa  honorable  aoldlara.  Thua 
wa  aaa  tham  aa  crlmlnala,  and  wa  rafuaa  to  acknowladga  them 
in  any  way  which  might  ba  parcalvad  aa  conferring  legitimacy 
to  thair  cauaa.  It  followa  naturally,  though  parhapa  not 
logically,  that  wa  ahould  aalect  a  legal  approach  in  our 
national  policy.  Thla  raaulta  bacauaa  there  are  two 
potentially  applicable  International  law  approachaa  to 
international  tarroriam.  Stataa  can  treat  tarroriam  aa  a  law 
anforcamant  problem,  or  thay  can  invoke  tha  law  of  armed 
conflict  (LOAC).*  It  la  tha  tendency  to  adopt  the  former,  to 
the  axclualon  of  the  latter,  that  ma;,  ba  illogical. 


CHAPTER  IV 


-  LAW  ENFORCEMENT  APPROACH  - 

Deaplt*  th«  multl-daf inltlonal  ah*p*ct*rlzatlon  of 
International  terroriam  apparent  within  the  U.S.  Oovernment, 
it  ia  clear  the  U.S.  conaldera  international  terroriam  a  law 
enforcement  problem,  aa  auE|e«ted  in  the  aforementioned  State 
and  Defenae  Department  polioiea.  Inaide  U.S.  bordera ,  of 
courae,  there  la  no  queation;  terroriat  acta  fall  under  the 
Jurladiction  of  law  enforcement  authorltlea.  The  lead  U.S. 
agency  for  oombattinE  domeatic  terroriam  ia  the  Federal 
Bureau  of  InveatlEation  (FBI) .  Thia  ia  a  proper  arrangement 
and  in  moat  caaea  law  enforcement  authorltlea  and  the 
Judicial  ayatem  are  adequately  prepared  to  reapond  to 
terroriat  threata.  In  aome  apecial  aituatiena  the  armed 
forcea  may  be  required  to  aaaiat  domeatic  law  enforcement 
^offlclala  where  terrorlata,  have  a  firepower  advantage  or 
where  extra  manpower  ia  required.  General ly  apeaklng, 
however,  domeatic  law  enforcement  recognized  the  eventuality 
of  a  domeatic  terroriat  threat  and  trained  and  equipped  their 
reapectlve  organlzationa  to  reapond  efficiently  and 
adequately.  Domeatlcally ,  terrorlata  are  aeen  aa  criminala 
regardleaa  of  their  cauae,  and  are  dealt  with  aa  auch. 

Beyond  U.S.  bordera,  however,  the  problem  and  the 
aolutlon  are  not  ao  clear  cut.  The  State  Department  ia  the 
lead  U.S.  agency  for  international  terroriam,  but  haa  no 


•rin«d  •nforocmcnt  app*r«tu«.  If.  by  U.S.  polloy.  t«rrorlitM 
Ar«  crlmin4li,  how  4P«  w«  to  onfopoo  th«  low  •ffoctlvoly 
Inaido  forolgn  aountpioa? 

Tho  ppoblom  la  not  Inaurmountabla  if  tha  fopalgn  oountpy 
in  quaatlon  ia  fplandly  to  tha  U.S.  whara  lagal  avanuaa  may 
ba  uaad.  In  many  caaaa  thapa  ap#  axtpadltlon  agpaamanta  or 
othap  lagal  maana  by  which  tappopiata  may  ba  bpought  to 
anawap  for  thaip  acta.  Unf optunataly ,  tor  obvloua  raaaona , 
intarnational  tapporlata  raraly  aaak  pafuga  Inaida  countriaa 
fplandly  to  tha  U.S.  It  la  mopa  of  tan  tha  caaa  that  thay  apa 
daap  within  tha  protactlva  bopdapa  of  oountpiaa  hoatlla  to 
tha  U.S.,  OP  at  laaat  countriaa  politically  motivatad  not  to 
cooparata  with  tha  U.S. 

Evan  in  frlandly  countriaa.  though,  it  ia  problamatlo  in 

tha  hlghaat  dagpaa  to  anforct  U.S.  law.  Law  anfopcamant 

within  anothap  countpy’a  bopdara  la  mattar  of  aovapalgnty 

which  all  natlona  ahould  and  do  protact  maticuloualy .  And, 

although  tapporiam  may  ba  a  cplma,  it  la  not  unlvaraally 
*  • 

racognlzad  aa  auch;  tharafora,  avan  fplandly  countriaa, 
though  aympathatlo,  may  ba  reluctant  to  halp.  Tha  U.S.  waa 
painfully  ramindad  of  aanaltivitiaa  to  aovaralgnty  whan  it 
forced  an  Egyptian  alrlinar  carrying  auapaotad  tarrorlata  to 
land  in  Sicily.  U.S.  aoldlara  attempting  to  apprahand  tha 
alleged  tarrorlat  were  greeted  at  gunpoint  by  Italian 
aoldlera  who  took  tha  auapacta  Into  custody  aa  a  matter  to  ba 
dealt  with  under  aovaralgn  Italian  law. 


CHAPTER  V 


-  THE  PROBLEM  - 

B«yond  U.S.  bopdtra ,  ipaoiflcAlly  within  th*  raaognlztd 
boundarlaa  of  othar  oountrlaa,  claarly  Intapnational 
tcprorlam  muat  b«  addraflaad  within  tha  paRlma  of 
Intarnatlonal  law.  But,  tha  world  haa  no  Intarnatlonal 
polica  foroa  or  Judicial  ayatam.*  Tha  inability  or 
unaccaptability  of  domaatio  law  anforoamant  authoritiaa  to 
oroaa  bordara  rula  out  uaa  of  domaatio  law  anforoamant 
offioara  in  aueh  oircumatanoaa ,  aapacially  whan  eoaroiva 
foroa  ia  naoaaaary  and  all  othar  maana  ara  axhauatad.  In 
addition,  avan  if  it  wara  aooaptabla,  domaatio  law 
anforoamant  aganciaa  ara  not  aquippad  or  tralnad  for 
oparationa  inaida  tha  bordara  of  hoatila  countriaa.  Such 
oparatlona  by  dafinibion  ara  within  tha  purviaw  and 
raaponaiblllty  of  U.S.  Arnad  Foroaa. 

Tha  armad  foroaa,  howavar,  ara  not  inatrumanta  of  tha 
Dapartmant  of  Juatioa  or  Stata  Dapartmant,  and  law 
anforoamant  ia  not  thair  miaaion.  Aa  an  axcaption  to  thia 
policy,  tha  intarnational  oharactar  of  tha  U.S. 
countar-narcotica  (CN)  affort  naoaaaitatad  uaa  of  armad 
foroaa  aquipmant  and  paraonnal .  Tha  armad  foroaa  acoaptad 
tha  challanga,  but  parhapa  not  willingly.  Vary  oaraful 
attantion  waa  raquirad  ao  aa  to  avoid  violation  of  tha  lattar 
and  apirit  of  tha  U.S.  atatutory  mandata  againat  poaaa 


comltatua,  that  la,  ualnf  tha  armad  fopcaa  to  anfopoa 
domaatlo  l4«r. 

Mora  Importantly,  though,  tha  armad  foroaa  ara  not 
tralnad  to  anfopoa  law.  Thalr  uaa-of -fopoa  policy,  mopa 
ppopaply  pafappad  to  aa  pulaa  of  angagamant  (ROB) ,  la 
Inoompatlbla  with  that  uaad  by  law  anforcamant  offloara. 

Thapa  ara  no  aufflolantly  davalopad  rulaa  of  angagamant  In 
tha  armad  forcaa  to  allow  acoaptabla  and  paaaonabla  armad 
angagamanta  with  orlmlnala.  In  moat  aaaaa,  ualng  tha 
military  aa  a  law  anforcamant  tool,  whan  foroa  la  raqulrad, 
la  almllar  to  tha  provarblal  ‘ualng  a  aladgahamnar  to  kill  a 
moaquito.'  Uaa  of  auch  ovarwhalmlng  foroa  la  navar 
acoaptabla  In  tha  public  aya. 

In  addition,  thara  la  no  law  anforcamant  dootrlna  in  tha 
military,  and  parformanoa  of  law  anforcamant  funotlona  by 
military  paraonnal  and  thalr  aqulpmant  la  axtramaly  coatly 
and  inafflciant.  Each  of  thaaa  pointa  waa  adequately 
damonatratad  by  tha  ON  effort.  Although  aoma  of  thaaa 
problama  ware  aolvad,  thara  ware  aubatantlal  coata ,  and 
raaourcaa  ware  diverted  from  genuine  national  aacurlty 
concarna.  Wa  proved  law  anforcamant  with  tha  armad  forcaa  la 
Inefficient,  and  tha  armed  forcaa  ara  not  wall  aultad  for  tha 
mlaa Ion . 

Evan  ao ,  tha  military  ramalna,  for  tha  moat  part,  tha 
axacutlvQ  agent  of  tha  U.S.  government  abroad  whan 
coercive  force  la  raqulrad,  aapaolally  In  counter- terror lat 
mlaalona.  Thua ,  whan  wa  uaa  military  force  abroad,  wa  ara 


•nforclng  inttrnat lon4l  l*w  with  4  fore#  1 Il-pr4p4r4d  to  do 
■  o. 

But  moP4  importantly,  from  4  polltloal  ■tandpolnt,  w* 

4rt  unpr4p4P«d  to  oonvlno*  th*  Intornatlonal  oommunlty  of  th* 
l4gltlm4ay  of  ualng  our  4rm4d  fopo4«  to  Anforo*  law  within 
4noth4p'«  bordora  booauao  tha  law  la  not  univaraally 
raaognlaad.  If  uaa  of  military  foroa  againat  tarrorista 
inaida  anothar’a  bordara  la  to  ba  acoaptad  by  othar  nationa 
aa  lagal ,  it  muat  ba  vlawad  aa  having  a  valid  foundation  in 


Intarnational  law. 


CHAPTER  VI 


-  APPLYING  THE  LAW  OF  ARMED  CONFLICT  - 

An  Alttpnativ*  to  th«  law  •nforoomont  approach  to 
tarrorlam  on#  undar  which  uaa  of  tha  armad  foroaa  abroad 
li  mora  praotioal  la  tha  Law  of  Armad  Confllot  (LOAC)  . 

Tha  LOAC  la  tha  lagal  raflma  undar  which  tha  armad  foroaa’ 
aotlona  ara  govarnad  during  paaoo  and  hoatllltlaa. 

Thla  approach  haa  baan  rajactad  by  acholara,  Jurlata  and 
military  prof aaalonala  for  raaaona  hlntad  at  by  tha  Vloa 
Praaldant'a  Taak  Forca.  Racall  tha  Taak  Porca  polntad  out 
that  aoma  axparta  ballava  ‘rafarrlng  to  tarrorlam  aa  war, 

(tha  LOAC  approach),  rathar  than  aa  criminal  activity,  landa 
dignity  to  tarrorlata  and  plaoaa  thalr  acta  In  tha  oontaxt  of 
aocaptad  criminal  bahavlor  (paranthaaaa  mlna) . ‘  Thla  la  a 
wldaly  hald  and  raapactad  opinion,  but  ona  which  la  baaad  on 
a  fundamental  mlaundaratandlng  of  tha  LOAC. 

Opponanta  of  tha  LOAC  approach  mlatakanly  ballava  that 
application  of  tha  LOAC  to  tarrorlata  will  lagltlmlza  thalr 
aotlona  and  will  aaoura  for  tham  atatua  and  prlvllagaa  anjoyad  by 
racognlzad  legitimate  oombatanta.  Tha  moat  Important 
mlaconcaptlona  follow: 

1.  If  tha  LOAC  la  applied  to  international  tarrorlata 
than  they  will  receive  legal  etatue  that  layillaa 
acceptance  of  their  methode. 

2.  Only  orlmlnal  law,  not  tha  LOAC,  addreaaea  criminal 
activity. 

3.  If  tha  LOAC  ware  applied  to  international  tarrorlata, 


than  tbay  vrould  b«  fivan  aombatant  tftatua 


4.  If  tha  LOAC  mmrm  appllad  to  toppovlata,  thay  would 
oaaaa  to  ba  orlwlnala. 

B.  If  tha  LOAC  wara  appllad  to  Intarnatlonal  tappovlata, 
than  tappoplata  baoowa  lawful  ooitbataata  aatitlad  to 
POW  atatua  If  oaptupod. 

0.  If  tha  LOAC  la  appllad,  than  aota  of  Intarnatlonal 
toppoplata  will  ba  aanotlonad  or  apppovad  by  tha 
Intarnatlonal  oowwunlty  and  tappoplata  will  hava 
aohlavad  both  atatua  and  paoognltion  fop  thalp 

oauaa .  * 

If  thaia  ftatamanta  wara  tpua ,  it  la  aaay  to  aaa  why 
thara  would  ba  widaapraad  obj action,  and  It  la  undaratandabla 
why  military  profaaaionala  In  partioular  would  objact.  Yat  a 
ravlaw  of  tha  LOAC  raveala  tha  abova  aaaartlona  to  ba 
Inoorraot,  Tha  following  obaarvatlona  ara  offarad  to  rafuta 
thaaa  mlaconcaptlona : 


1.  Tha  LOAC  aondanna  tappoplat  wathoda  aa  unlawful. 

3.  Tha  LOAC  ppovldaa  ppovlalon  fop  war  orlwaa  and  grava 
braaahaa  of  tha  1040  Qanava  Convantlona,  and  ppovldaa 
fop  unlvapaallty  of  oplalnal  Jupladlotlon . 

3.  Tha  LOAC  paoognlaaa  that  not  all  popaona  adio  angaga  In 
ooBbatant  aotlvlty  apa  ooiabatanta  antltlad  to  POW  atatua. 
Sona,  Ilka  tappoplata,  apa  unpplvllagad  or  unlawful 
aoabatanta . 

4.  Tha  acta  of  tappoplata  apa  oplnlnal  undap  both  dowaatlo 
law  and  tha  LOAC. 

8.  Cndap  tha  LOAC  tappoplata  apa  nalthar  lawful  oonbatanta 
nop  antltlad  to  POW  atatua. 

0.  Applying  tha  LOAC  to  an  activity  op  conduct  doaa  not  naan 
that  tha  law  apppovaa  of  that  conduct. 


»  NOTE;  Sat  APPENDIX  I  for  aalaotad  axcarpta  from  appllcablt 
traatlaa,  convantlona,  and  raaolutlona  govarning  bahavlor  of 
Gombatanta  undar  tha  Lawa  of  Armad  Conflict. 


Th«  LOAC  gov«rn«  b«h«vior  in  WArfAP*  mnd  prot«ot«  th« 
oombfttAHta  of  pooognlzod  bol 1 igoronta .  If 
l«gltlm*t«  comb*t*nta  vlolata  th«  LOAC,  ihay  no  longop  apo 
•ntltlod  to  ita  ppotaotlon.  Thua,  pathap  than  baatowlng 
atatua  or  pacognition  on  Intapnatlonal  tarpoplata  and  tbalp 
atata  aponaopa ,  (if  any),  t.ha  LOAC  idantifiaa  partialpatlon 
In  auoh  aota  aa  unlvapaal  opimaa  that  bping  no  honop.”  It 
muat  ba  atpaaaad  that  paoognlzlng  tappopiam  may  ba  mopa  than 
a  GPlminal  act  doaa  not  maan  to  Imply  that  tha  perpatpatop 
haa  aoma  dagpaa  of  lagltlmaoy  for  hla  or  har  actlona.*  Tha 
bottom  llna  la  almpla;  Baoauaa  a  body  of  law  la  appliad  to 
an  activity  op  conduct  doaa  not  maan  that  tha  law  apppovaa  of 
that  conduct.* 

Tha  LOAC  approach  to  tapporlam  la  a  mora  affaotlva 
ragima  in  which  to  pupaua  tappoplata.  It  doaa  net  purport  to 
enforca  U.S.  law  In  a  foraign  country,  but  rathar  oparataa 
undar  unlvapaal  lawa  agalnat  war  orlmlnala.  It  oonfara  no 
honcrabla  atatua  of  any  kind  on  tarroriata.  Raopgnizlng 
tapporlata  aa  oombatanta  would  forca  tham  to  modify  thalr 
bahavlor  to  conform  to  Intarnatlonal  LOAC  or  auffar  vary 
claar  conaaquancaa  of  balng  war  crimlnala  If  thay  did  not 
comply.  Plua ,  tha  LOAC  would  provlda  tha  U.S.  graatar 
Juatl f Icatlon  to  raapond  to  tarrorlat  acta  whan  thaaa  acta 
ara  a  ganulna  thraat  to  national  aacurlty.  And,  Importantly, 
uaing  tha  LOAC  approach  would  parmlt  tha  armad  forcaa  to 
oparata  In  tha  lagal  ragima  with  which  thay  ara  moat 


fAmlliari  and  on« 
taotloa,  waapona , 


undar  which  thair 
and  ROB  hava  baan 


doctrlna,  training > 
tallorad. ao 


««  NOTE:  Saa  APPENDIX  II  for  a  partial  comparlaon  of  tha  two 
alternata  Intarnational  law  apppoachaa  to  intarnatlonal 
tarror lam. 


CHAPTER  VI X 


-  REPRISALS  AND  U.N.  ARTICLE  B1  - 


In  Addition  to  Adopting  tho  LOAC  ac  Itg  IntornAtlonAl 
l&w  ApppoAoh  to  AtAto-aponaopod  toppoplam,  tha  U.S.  ahould 
Adopt  aalAotlva  uaa  of  .  NavaI  WApfAPa  Publication 

(MWP)  0.  daflnaa  Ptppiaala  aa  followa: 


A  papplaAl,  imdap  IntapnatlonAl  lAtr,  la  an 
anfopoaiMnt  viiaoura  undap  th#  LOAC  lAloh  arauld 
othapwlaa  ba  xinlaarful  but  wblah  la  juatlflad  aa  a 
paaponaa  to  tba  unlairful  aota  of  an  anany.  Tba 
aola  puppoaa  of  a  papplaal  ia  to  Induoa  tha  anaa^ 
to  oaaaa  Ita  lllagal  aotlvlty  and  to  oomply  with 
tha  LOAC.  Rapplaala  aay  ba  takan  agalnat  anaay 
APBad  fopoaa;  anaa^r  oivl liana,  othap  than  tboaa  In 
ooauplad  tappltopy;  and  anaaiy  ppopapty.  ^ 

Tha  apacllio  rafaranoa  to  an  'anamy*  In  thla  daflnition 

Indloataa  paprlaal  uaad  In  a  wartlma  oontaxt.  and  aa  auoh  ia 

not  a  maaaura  availabla  In  paacatima.  Thara  la,  howovar,  a 

almilap  maaaura  availabla  In  paaoatlma  which  ia  oallad  tha 

paacatima  rapriaai. 

Paaoatlma  rapplaala,  Ilka  wartlma  raprlaaia,  eonatltuta 
‘ countarmaaauraa  that  would  ba  lllagal  If  not  for  tha  prior 
lllagal  act  of  tha  atata  agalnat  which  thay  ara  dlraotad.** 
Paacatima  rapplaala,  in  tha  contaxt  of  tha  following 
dlacuaaion,  will  ba  rafarrad  to  aa  armad  rapriaa/a. 


Armad  rapplaala  ara  Baanupaa  of  oountap  foroa, 
ahopt  of  war,  undartakan  by  ona  atata  agalnat  anothar 
In  paaponaa  to  an  aarllar  violation  of  Intarnatlonal 
law.  Lika  all  othop  Inatanoaa  of  unllataral  uaa  of 
fopoa  by  Btataa,  araad  raprlaaia  ara  prohlbltad 
unlaaa  thay  qualify  aa  aalf-dafanaa  undar  Artlola 


01  iot  tb«  U.l.  Charter).  Only  dafannlv*  arntd 
pnpr lamia  mra  mllomid.  Thay  Miat  aomm  la  paaponaa 
to  an  mpBad  mttmak,  ma  oppoaad  to  othap  vlolmtlena 
of  Iniapnmtlonml  law,  In  olPouMtanoaa  aatlafylng 
all  tba  paqulpaaanta  of  lagltlaata  aalf  dafanaa 
(bpackata  mlna) . * 

Th«  flolo  purpofo  of  rapriaal  la  to  oauaa  a  atata  to 
caaaa  ita  unlawful  activity  Inunadlataly .  'Tha  goal  of  ... 
armad  raprlaala  la  to  Induca  a  dallnquant  atata  to  ablda  by 
tha  law  in  tha  futura,  and  hanoa  thay  hava  a  datappant 
function.'*  Sinca  a  tarroplat’a  acta  apa  lllagal,  uaa  of 
armad  forca  agalnet  a  tarroriat,  or  a  atata-aponaop ,  which  in 
paaoatlma  la  otharwiaa  illagal.  would  ba  Juatlflad  undar  tha 
doctrina  of  armad  raprleal. 

Thla  doaa  not  maan  that  tha  T.T.S.  ahould  mirror 
tarrorlat-typa  attacka  againat  innooanta  in  ita  raaponaa. 
Rathar,  it  ahould  uaa  tha  doctrina  of  raprlaal  to  Juatify 
charactarlatlca  of  ita  raaponaa  which  would  otharwiaa  ba 
unlawful.  For  axampla.  an  air  raid  agalnat  tarroriat  targata 
within  tha  alrapaca  of  anothar  country,  normally  conaldarad 
an  unlawful  infringamant  of  aovaralgnty  In  paacatlma,  cbuld 
ba  Juatlflad  ae  a  raprlaal  if  tha  country  had  aupportad 
tarroriat  acta  bayond  ita  bordara . 

It  could  ba  arguad  that  Artlcla  51  of  tha  U.N.  Chartar 
provldaa  aufflciant  authority  to  atrika  agalnat  Intarnatlonal 
terroriata  undar  tha  doctrina  of  aal f -dafanaa ,  and  tharafora 
raaort  to  raprlaal  la  not  raquirad.  Aftar  all,  tha  U.S. 
rellad  on  Artlcla  51  to  Juatify  ita  April,  1060  atrika 
agalnat  t  argata  in  Libya  aa  bacauaa  it  had  avldanca  of 
impandlng  tarroriat  acta  agalnat  U.S.  intaraata. 


Indctd,  althou|h  th«  U.N.  Charter  prohibit*  tho  u*«  of 
fore*  which  violato*  tho  torritori&l  integrity  or  politioal 
■overelgnty  of  anothor  nation,  Article  51  provides  that 
nothing  in  the  Charter  prevents  a  nation  from  exercising  its 
Inherent  right  of  self  defense.  In  Libya,  the  U.S.  Invoked 
the  doctrine  of  Antieipatory  SAlt  de/ense,  i.e.,  'the  use  of 
armed  force  where  there  la  a  clear  necessity  that  is  Instant 
and  overwhelming,  and  leaving  no  reasonable  choice  of 
peaceful  means.'”  But  to  say  that  the  Libya  strike  was 
necessary  because  there  was  an  instant  and  overwhelming  need 
to  do  so  stretches  the  Justification  to  its  limits.* 

If  we  continue  to  use  anticipatory  self-defense  where 
real  Justification  is  not  glaringly  obvious,  we  weaken  the 
doctrine.  In  the  Libyan  case,  using  the  Justification  of 
reprisal  in  response  to  the  previous  bombing  of  the  La  Belle 
disco  in  France  would  have  provided  alternative 
Justification,  and  would  not  have  stretched  the  anticipatory 
self-defense  doctrine,  or  the  credibility  of  our  government. 


*  The  doctrine  of  anticipatory  self-defense,  as 
expressed  in  NWP  0,  is  based  on  precedent  derived  from 
diplomatic  interpretation  of  U.S.  domestic  law,  applied 
erroneously  to  the  regime  of  international  law.  As  such  it 
is  misleading  in  that  it  implies  international  law  requires 
that  a  threat  be  ‘instant  and  overwhelming'  in  every  case 
where  anticipatory  self-defense  is  used.  In  a  modern 
environment,  excessive  adherence  to  this  interpretation  could 
result  in  reduction  of  reaction  time  such  that  effective 
defensive  action  la  precluded.  Current  interpretation  of  the 
doctrine  la,  therefore,  leas  restrictive,  and  the  air  raid  on 
Libya  probably  was  Justifiable  as  anticipatory  sel f -defence . 


CHAPTER  VIII 


-  IMPLICATIONS  AND  CONSIDERATIONS  - 

Appllofttlon  of  th«  LOAC  to  probloma  of  Intornotlonol 
torroriom  roqulroa  iorloui  aonaldor&tion;  thoro  opo  potontlol 
poaitlvo  and  nagatlva  aapaota  to  bo  oonoldorod.  A  ftw  of  tho 
more  aallont  conaldarationa  ara  addpoaaod  hop# . 

Tha  LOAC,  if  adoptad  and  daclarad  in  U.S.  policy,  could 
hava  a  datappant  affact  on  tappopiata  and  thalp  atata 
aponaopa.  At  a  minimum,  a  U.S.  daalapatopy  atpatagy  ualni 
tha  LOAC  would  imppaaa  upon  tha  Intapnational  community  tho 
aaplouanaaa  with  which  tha  ppoblam  la  vlawad.  In  addition, 
adoption  of  tha  LOAC  would  allow  a  do|paa  of  pradlotabil Ity 
of  U.S.  poaponaa  and  would  thopafora  aapva  to  paduoa 
oppoptunlty  fop  mlacalculation  of  U.S.  papcaptiona  and 
intantiona.  In  aaaanca,  tha  anamy  would  hava  oup  playbook, 
(LOAC) ,  and  could  ba  aaaupad  that  coopclva  fopca  might  bo 
uaad,  and  undap  what  condltlona  it  might  ba  uaad. 

Uaing  tha  LOAC  againat  intapnational  tappopiam  haa 
political  impllcationa .  Invoking  tho  LOAC  admlta  that  a 
‘state  of  apmad  conflict'  axiata .  In  aorna  caaaa,  auch  aa 
thoaa  where  actlona  are  taken  againat  atataa  aponaoplng 
teppoplata,  tha  political  pamif Icationa  of  admitting  tha 
axlatence  of  a  'atata  of  armed  conflict*  might  ba 
unacceptable.  Such  an  acknowledgement  could  lead  to 
escalation  to  a  higher  level  of  vlolonca.  Although 


•Mctlation  i«  «  dangvri  r«|apdl«fg  of  tht 

Juatl f IcAtion  ohoion,  Invoking  tho  LOAC  provldoa  gpootop 

Itgal  juati f lofttlon  for  tho  ottockod  country  to  roapond. 

Uao  of  poppiaala  alao  muat  bo  oarofully  oonaidorod.  In 
tho  U.S. ,  only  National  Command  Authority  (NCA)  nay  authorizo 
rtprlaala.^  Tho  foar  ia  that  oxocuting  a  roprlaal  may 
tplfgor  oaoalatory  movoa  (countor-oacalation)  by  tho  onomy. 
Honco ,  tho  Unltod  Statoa  haa  hiatorically  boon  roluctant  to 
roaort  to  ropriaala  for  Juat  thla  roaaon.* 


CHAPTER  IX 


-  THE  FUTURE  - 

It  la  unlikaly  intarnatlonal  tarroplam  will  aaaaa  to  bo 
a  throat  In  tho  noar  futuro.  Tho  uao  of  atato-aponaorod 
torroriam,  tho  moat  Inaldloua  form  of  intornatlonal  orlmlnal 
bohavlor,  poaoa  groat  ohallongoa  to  law  abiding  natlona. 
Statoa  aupporting  Intornatlonal  torroriam  mockingly  hldo 
bohlnd  Intornatlonal  law. 

Following  tho  raid  on  Libya,  tho  quoatlon  of  logltlmaoy 
of  attacking  othor  torrorlat  targota  waa  hotly  dobatod.  In 
tho  dobato,  many  offlclala  quoatlonod  tho  promlao  that 
harboring  torrorlata  who  attacked  othor  natlona  la  a  form  of 
aggroaalon.  Still  othora  maintalnod  that  force  cannot  bo 
uaod  againat  a  government  that  aponaora  torrorlat  acta.  Tho 
United  Statoa  never  accepted  auch  a  paralyzing  view  of  tho 
right  to  act  In  aolf  defonao.^ 

In  fact,  Incroaalngly ,  tho  prevailing  opinion  in  tho 
U.S.  la  awlnging  toward  uao  of  proomptlvo  aetlono  to  atop  a 
torrorlat  act  before  it  occura,  and  to  uao  of  military  force 
to  do  ao.  Conalder  tho  following  opinion  from  tho 
Preaident’a  Commlaaion  on  Aviation  Security  and  Torroriam: 

'The  Proaldont'a  commlaaion  ...  rocoinBonda  a  more 
vlgoroua  U.S.  policy  that  not  only  purauoa  and 
punlahoa  torrorlata,  but  alao  makaa  atato  aponaora 
of  torroriam  pay  a  prloa  for  thalr  actlona.  Thoao 
more  vlgoroua  pollclaa  ahouia  Include  planning  and 
training  for  proomptlvo  or  retaliatory  atrlkoa 
againat  known  torrorlat  onclavoa  In  natlona  that 


harbor  tboa.  Ihoro  ouota  diroot  otrlkoo  aro 
Inapproprlato ,  tho  CoMloolon  roooaaondo  a  loooor 
option,  laoltidini  oovort  oporationa,  to  provont, 
dlarupt,  or  roapond  to  tarroriat  aota.* 

If  thla  opinion  ia  tranalatod  Into  policy,  tha  U.S. 
armod  foraaa  in  lanaral ,  not  Juat  apacialiaad 
countar- tarroriam  unite,  can  axpaet  incraaaad  future 
involvement  in  countar-tarroriam  aotivitiaa.  If  ao, 
aelective  applicationa  of  tha  LOAC  approach  and  tha  uaa  of 
reprlaala  will  offer  auperior  Juatif ication  for  U.S.  actiona 
beyond  that  currently  Juatifiabla  under  tha  law  anforoement 
approach . 


CHAPTER  X 


-  CONCLUSION  AND  RECOMMENDATIONS  - 

Th«  prtottdlnl  dl«aua«lon  propo«*a  4doption  of  on 
oltornotlv*  U.S.  logoi  itrotogy  ogolnit  Intornotlonol 
torroplom.  Spoolf loolly ,  tho  U.S.  ahould  conaldop  invoking 
tho  LOAC  ogoinot  topporioti  obrood,  whon  thoso  toppopiato 
thpooton  U.S.  intopoata  ond  citizona.  Thia  dooan’i  moon  that 
tho  LOAC  would  bo  oppliooblo  in  ovopy  ciroumatonoo ,  nop 
ahould  it  bo  invokod  outomotioolly .  Clooply  oup  notional 
opppoooh  ahould  olwoya  oonaidop  pooooful  moona  fipat.  Whon 
wo  muat  uao  fopooful  moona,  howovop,  forco  ahould  bo  oppliod 
undop  tho  logoi  pogimo  of  tho  LOAC  pothor  than  undop  tho 
cuppont  U.S.  low  onfopoomont  opppoooh. 

Iponioolly,  tho  LOAC  opppoooh  providoa  o  mopo  offootivo 
crlminol  ayatom  for  dooling  with  intopnotionol  toppoplata 
than  dooa  tho  low  onfopoomont  opppoooh.^  In  addition,  uaing 
the  LOAC  ppovldoa  tho  odvontogo  of  allowing  tho  ormod  forooa 
to  opopoto  in  tho  logoi  rogimo  with  which  thoy  oro  moat 
familiar.  Thia  hoa  aignifioont  bonofita  ond  implicotlona  fop 
tho  opmod  fopcea'  dootpino,  toctica,  tpoining,  ond  ROE. 

Tho  puppoao  of  thia  oaaoy  ia  to  diapol  miaconooptiona 
about  tho  LOAC  oa  oppliod  to  intopnotionol  toppopiata,  ond  to 
propoao  adoption  of  oltornotivea  to  tho  ouppontly  uaod  low 
onfopcomont  opppoooh.  Uaing  tho  LOAC  in  oonjunotion  with 
poppiaola,  aolootivoly  oppliod  to  ooptoin  aituotiona,  would 


provid*  th«  U.S.  inort*a«d  l«f«l  Juf tif ioation  fop  tho  uio  of 
armod  fopoo  abroad  In  roiponao  to  topropiat  aota.  Fupthor 
povlaw  by  military  offleiala,  polltlolana,  diplomat!  and 
logal  oxpoptfl  i«  wappantod. 


APPENDIX  I 

SELECTED  EXCERPTS 

TREATIES,  CONVENTIONS.  RESOLUTIONS 


APPENDIX  Z 


9ILKCTID  ncnPTS 

FBOM  TBXATIB8,  CONVX1ITIOV8 ,  AND  BB80LDT10N8  OOVIBNIMO  BBBAVlOB 
OP  BBLLiaBBBHTS  ZB  ABMBD  COVPLICT* 


Kagu«  Regulation* 
Art.  22 


Th*  right  of  balligarant*  to  adopt 
mean*  of  injuring  th*  anany  i*  not 
uni imi tad . 


Raaolution  2444  (XXIII) 
of  th*  U.N.  Oanaral 
Aciambl*,  adopted 
Deo,  1068 

Geneva  Convention  IV, 
Art.  33 


Geneva  Convention  IV, 
Art.  34. 

Geneva  Convention  III 
Art .  4 


It  la  prohibited  to  launch  attack* 
againat  the  civilian  population 
a*  auch. 


Regarding  civilian*  and  civilian 
object*  'all  meaaure*  of 
intimidation  or  of  terroriam 
are  prohibited. 


The  taking  of 
prohibited. 


hoatagea  la 


(Too  lengthy  for  complete  Hating 
here,  but  paraphraaed  below). 


Terrorlata  do  not  meet  condition* 
to  be  conaldered  lawful  combatant’*. 
Therefore  terrorlata  do  not  qualify 
for  POWatatua.  (State-aponaored 
terrorlata  might  qualify  for  POW 
atatua  under  thla  article.  But 
traditional  terrorlata  action* 
would  remain  illegal  and  aubjecta  to 
univeraal  Juriadiction) . 


‘Dietrich  Schindler  and  Jlri  Toman,  The  Lawa  of  Araaid 
Conflict;  A  collection  of  Conventiona.  Begolutiona  and  OAhT. 
QoqjjafiJltA. I  (Geneva:  Harry  Dunant  Inatltute,  1073). 
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COMPARISON  OF 

ALTERNATE  INTERNATIONAL  LAW  APPROACHES 
TO  INTERNATIONAL  TERRORISM 


APPENDIX  IZ 


PABTIAL  COMPARISON  OP 
ALTIRVATX  IHTIRMATIOVAL  LAM  APPROACHIS 
TO  XRTRBNATIOSAL  TIRBORISM 


TRAIT 

LAW  ENKORCBMENT 

LAW  OP  ARMED  CONFLICT 

Baoic  Thruat 

Civil 

Military 

Primary  Lovol  of 
Raaponalbillty 

Pol lea 

Armad  Foroaa 

Vlow  of 

Tarroriat 

Activity 

Outlaw 

Unlawful  Combatant 

Combatant  Statua 
of  Torrorlata 

Nona 

Unlawful  OP  Un- 
prlvllafad 

Troatmant  of 
Tarrorlata 

Criminal 

Criminal 

Objactiva  of 
Authorltlaa 

Arraat,  Proaacuta, 
and  Imprlaon 

Dafaat,  Proaacuta, 
and  imprlaon 

Offanaaa,  Whara 
Normally  Daflnad 

Domaatlc  Law 

Intarnatlonal  Law 

Applicability  of 
Traaty  Law 
Daflnlnf  Offanaaa 

Llml tad 

Unlvaraal 

Applicability  of 
Extradition  Law 

Llmltad 

Unlvaraal 

Authority  to  Try 

Domaatlc  Courta 

Normally  Domaatlc, 
but  Intarnatlonal 
Courta  Could. 

Contaxt  of  Armad 
Korea  Raaponaa 

Paaoatima  Crlala 

Armad  Conflict 

Subaaquant  Da- 
clalona  on  Uaa 
of  Korea  (Rulaa 
(3ovarnln|  Conduct 

Soma  Law  of  Armad 
Conflict  rulaa 
apply.  Oanava 
Conv.  Do  Not  Apply 

All  Law  of  Armad 
Conflict  Rulaa 
Apply  Includlnf 
Oanava  Conv. 

of  Military  Op*. 

Soura*:  Richard  J.  Erlokaon,  * Zntarnatlonal  Law  and 
Intarnatlonal  Tarrorlam:  Which  Approach  Should  Wo  Taka?’ 


LvgltlMt*  of  miltory  Foroo  J^oinot  8t«to  Sponaorod 
Intarnatlonal  Toprorlaa,  (Maxivall  AFB,  Alabama:  Air 
Univaralty  Praaa,  1080)  pp.  Si'-BB. 


■OTIS 


ch«pt«p  I 

1.  RiahAPd  J.  BPlakaon,  *Wh*t  IntapnAtlonal  Law 
Approach  Should  Ba  Takan  Toward  Tarrorlam,'  Pit  Of 

MiltUry  Farct  Aitinit  8Utt  Bponsocia  InttrnsUftnti 

TarrorlaM  (Maxwall  APB,  Alabama:  Air  Unlvaralty  Praaa,  1060), 
p.  SO. 

Chaptar  II 

1.  Erlckaon,  p.  28. 

2.  H.H.A.  Coopar,  quotad  In  MAJ  William  A  Parra  1,  USAP, 

'Tarrorlam  la  laval  War  CollaMa  Baviaw.  32,  Mo.  3, 

(May-Jun  1080),  P.  64. 

3.  Staphan  Sloan,  BaatinM  Intarnational  Tarrorlam!  An 
lotion  Strataay  for  Praamptlon  and  Puniahmant.  (Alabama:  Air 
Univaraity  Praaa ,  1086),  pp.  1-8. 

4.  U.S.  Dapartmant  of  Stata,  Raport  to  tha  Congraaa, 
Pattarna  of  global  Tarrorlam  (Waablngton;  1000),  pp  ili-iv, 

8.  U.S.  Dapartmant  of  Dafanaa,  Protaotion  of  POD 
Paraonnal,  and  Haaoupoaa  Adainat  Tarroriat  lota .  DOD 
Diraotiva  2000.12.  (Waahington:  1086),  para.  C.l. 

6.  Vioa  Praaidant'a  Offioa,  Publlo  Banort  of  tha  Vioa 
Praaidant’a  Taak  Foroa  on  CQ»battlnl_Taproplaa  (Waahington: 

1066) ,  p.  1 . 


7.  Ibid. 


8.  U.S.  Dapartmant  of  Stata,  Raport  to  tha  Congraaa, 
Pattarna  of  Global  Tarrorlam  (Waahington:  1000),  pp .  iii-iv. 

Chaptar  III 

1.  Abraham  D.  Sofaar,  'Tarrorlam  and  tha  Law. 'Poraiin 
Alfdira.  Summar  1060,  p.  003. 

2.  Ibid. ,  p  006. 

3.  Brian  M.  Janklna,  Intarnational  Tarrorlam:  Th^a  Otbar 
World  War.  R3302-AP,  (Santa  Monlaa,  CA:  Rand,  1068),  p.  2. 

4.  Ibid. ,  p.  16. 

Ibid. 

6.  Ibid. 


7.  Ull.  .  p.  4. 


s.  mA.,  p-  V. 

0.  Erlakaon,  p.  S7. 

Chaptar  V 

1.  Sof A«r ,  ‘TarrorlaM  and  tha  Law,’  p.  002. 

Chaptar  VI 

1.  Erlckaon.  pp.  04-60. 

2.  Ibid. 

3.  .  P  08> 

4.  Sloan,  p.  3. 

0.  Eplokaon,  p.  00. 

Chaptar  VII 

1.  U.S.  Navy,  Mtvit  WtPiTf  fUtiUltlOll  i  iMWE.  g?  i. J 

Handbook  on  tha  Law  ot  Maval  Qpanationa. 
(Waahlnlton;  1067)  ,  p.  0-3. 

2.  Yoram  Dlnataln,  War  AMdraaalon  and  Saif  Patanoa. 
(Cambrld|a!  Qrotlua  Publlaatlona  Unllmitad,  1086),  p.  202. 

3.  IMd.  ,  pp.  202-203. 

4.  R.W.  Tuakar,  quotad  in  Dianataln,  p.  206. 

B.  m  9.  P-  4-4. 

Chaptar  VIII 

1.  mg  p.  P.  0-3. 

2.  Ibid. 


Chaptar  IX 

1.  Sofaar,  ‘Tarrorlam  and  tba  Law,'  p.  010. 

2.  'Praaidant'a  Commlaalon  on  Aviation  Saourity  and 
Tarrorlam, '  Raport.  (Waahlnlton:  May  1000),  p.  1. 


Chaptar  X 

1.  Erickaon,  p.  70. 


BZBLIOQRAPHY 


Brownll*.  Un.  Int#rn>tien>l  Law  and  th*  Pm#  of  Fore#  by 
.  Oxford:  Tha  Clupandon  Praaa ,  1003. 

Dlnataln,  Yoram.  Wap.  AMdraaflion.  aad  Sali  Dafanoa.  Cambridia: 
Orotlua  Publlcatlona  Limltad,  1068. 

Erlekaon,  Rlchapd  J.  “What  Intarnational  Law  Approach  Should 
LaMitlaata  Paa  of  Mllltapy  Fore#  Aaalnat  Stata-aBcnaopad 
Tappopiaa. '  Alabama:  Air  Unlvaraity  Ppaaa ,  1060. 

Farrall,  William  Ragia.  Tha  U.S.  Qovapnaant  Haaponaa  to 
Tappoplaa.  Bouldar:  Waatvlaw  Ppaaa,  1962. 

Fialda,  Louia  G.  Jp.  'Contampopary  Tappopiam  and  Intarnational 
Law.  ■  Uw  Vol  113,  Summer  1966,  pp.  1-lS. 

Farrall,  William  A,  MAJ.  USAF.  'Tarroriam  la  ...?,  ‘  EftSEiJL 
Wap  Collada  Haviaw.  32,  No.  3,  May  -  Jun  1080.  p.  64. 

Jankina,  Brian  M.  Intapnational  Tappoplaa: _ Tht.  QthtP  .World 

Wap.  R3302*‘AF.  Santa  Monica,  CA:  Rand,  1965. 

Lohp,  Mlohaal  F.  ‘Lagal  Analyala  of  Unltad  Stataa  Military 
Raaponaaa  to  Stata  Sponaorad  Intarnational  Tarroriam. * 
bftW.  RtVliW.  Vol  34,  1086,  pp.  12-48. 

Murphy,  John  F.  Stata  Support  of  Inbarnatlonal  Tappopiam. 

Bouldar:  Waaatvlaw  Praaa ,  1682. 

‘Preaidant'a  Commiaaion  on  Aviation  Sacurlty  and  Tarroriam.' 

15  May  1900,  pp .  i-iv. 

Schindlar,  Diatrich  and  Toman,  Jirl.  Tha  Lawa  of  Armad 

go.nl. _ A....gol.jltt.g.tton  o<  CoB.YtJLUoni....-BfiolMtAo,in  ond 

other  Genava:  Hanry  Dunant  Inatltuta,  1973. 

Schuatz,  Gragory  G.  ' Apprahanding  Tarrorlata  Ovaraaaa  Undar 

United  Stataa  and  International  Law:  A  Caaa  Study  of  tha 
Fawaz  Yunia  Arraat.'  Harvard  Intarnational  Law  Journal. 
Spring  1686,  pp.  499-626. 

Sloan,  Stephan.  Beating  International  Torroriaa;  An  Action 
Strategy  For  Preemption  and  Puniahment.  Alabama:  Air 
Univareity  Praia,  1966. 

Sofaer,  Abraham  D.  ‘Tarroriam  and  tha  Law.'  Foreign  Affairi. 
Summer  1666,  pp.  601-922. 

Sofaor,  Abraham  D.  ‘The  Sixth  Annual  WaldamAn  A.  Solf 

Lecture  in  Intarnational  Law:  'Tarrorlim,  tha  Law, 

and  tha  National  Dafania.'  Military  Law  Review.  Fall  1966, 

Vol  17,6. 


36 


U.S.  OongrcM*.  S«n«t«.  Ooiiunltt««  on  th«  Judiciary. 

Subeommitta*  on  Saourity  and  Tarrorlam.  8tata  aaon■ora^^ 
Tarrorlaa.  Report.  Waahlngton:  U.S.  Oovarnmant 
Printing  Offloa,  1088. 

U.S.  Dapartmant  of  Dafanaa.  Pretaatlon  of  POD  Faraonnal  and 
Raaourcaa  adalnat  Tarroriat  Aaia.  DOD  Dlraetlva  8000.12 
Waahlngton:  1088. 

U.S.  Navy  Dapartmant.,  Maval  Warfara  Publiaation  0:  Tha 

Commander* a  Handbook  on  tha  Law  of  Maval  Qparationa. 
Waahlngton:  1087. 

U.S.  Dapartmant  of  State.  Report  to  tha  Congraaa.  Pattarna 
of  Qlobal  Tarrorlam.  Waahlngton:  1000. 

Vice  Praaldent*a  Office.  Public  Report  of  tha  Vloa 
Praaldanf a  Taak  Foroa  on  CombattlnM  Tarrorlam. 
Waahlngton:  1086 


I 


37 


(THIS  PAGE  INTENTIONALLY  LEFT  BLANK) 


